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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY, THE FIFTH DAY OF NOVEMBER
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HONOURABLE THE CHIEF JUSTICE ALOK ARADHE
AND
THE HONOURABLE SRt JUSTICE J SREENIVAS RAO

CIVIL MISCELLANEOUS APPEAL NO: 1079 OF 2006

Appeal under Section 37 of the Arbitration & Conciliation Act, 1996 against
the Judgment and Decree dated 24-07-2006 made in O.P. No. 1465 of 2000 on the
file of the Court of the iil Additional Chief Judge, City Civil Court, Hyderabad.

Between:

AP Trade Promotion Corporation Ltd, Fateh Maidan Road, Hyderabad, Rep
by its VC & Managing Director

Amended as per Court Order dated 16-09-2009 in CMAMP No. 1370/2009

..Appellant

AND

1. M/s. Hima Bindu Chemicals Pvt Ltd, Having its Regd. Office at Plot Nos. 258
& 259, Akhila Residency, Kamatapuri Colony, Hyderabad-500073

Rep by its Managing Director Dr. N. Krishna Prasad, Aged about 50 yrs. ..

2. Sri Justice P. Ramakrishnam Raju [Retd], R/fo. H.No. 297, Road No.4, [Old
Road No.10}, Banjara Hills, Hyderabad

...Respondents
Counsel for the Appellant : MrKR S Prakash Rao
Rep Ms AV S Laxmi
Counsel for the Respondent No 1 : Mr Srinivasa Rao Bodduluri

( through Video Conference )

" The Court delivered the following Judgment:
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THE HON’'BLE THE CHIEF JUSTICE ALOK ARADHE
AND
THE HON’BLE SRI JUSTICE J.SREENIVAS RAO

CIVIL. MISCELLANEQUS APPEAL No.1079 OF 2006

JUDGMENT: (Per the Hon'ble the Chief Justice Alok Aradhe)

Mr. K.R.S.Prakash Rao, learned counsel representing

Ms. A.V.S.Laxmi, learned counsel for the appellant.

Mr. Srinivasa Rao Boduluri, learned counsel for the

respondent No.1 appeared through video conferencing.

2. This appeal under Section 37(1) of the Arbitration and
Conciliation Act, 1996 (hereinafter referred to as “the 1996
~ Act”) has been filed against the judgment dated 24.07.2006
passed by the Court of the Il Additional Chief Judge, City Civil
Court, Hyderabad (hereinafter referred to as “the Commercial
Court”) by which the objection preferred by the appellant
under Section 34 of the 1996 Act has been dismissed. In order
to appreciate the challenge of the appellant to the order

impugned in this appeal, relevant facts need mention, which

are stated infra.
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3. The Andhra Pradesh State Trading Corporation
(hereinafter referred to as “the Corporation”) entered into an
agreement on 27.07.1995 with Government of Bangladesh for
supi)ly of 50,000 Metric Tons (MTs) of non-basmati parboiled
rice. The Corporation entrusted the work to three sub-
contfactors. Accordingly, a sub-contract dated 01.11.1995 for
supply of 12,500 MTs of rice was executed between the
appellant and the respondent No.1 (hereinafter referred to as
“the sub-contractor”). Thereafter, a supplemental deed of
agreement was executed on 23.02.1996. The sub-contractor
furnished on 11.03.1996, a performance bank guarantee of
Rs.56,09,275/-. The Corporation invoked the said bank
guarantee on 26.11.1998 on the ground that the sub-
contractor has caused the breach of performance of the
contract. The sub-contractor filed a suit, namely 0.8.No.1329
of 1998 seeking an order of injunction against the encashment
of the bank guarantee. In the aforesaid civil suit, interim order
of status quo was granted and subsequently, the ciﬁl suit was

dismissed on 19.11.1999.




4. The sub-contractor moved an application under Section
11(6) of the 1996 Act, namely A.A.No.11 of 1999 seeking
appoint of an arbitrator. A Bench of this Court by an order
dated 13.10.1999 appointed a former Judge of the Andhra
Pradesh High Court as sole arbitrator. The arbitral tribunal
issued a notice to the parties to appear on 22.11.1999.
However, the appellant did not appear on 22.11.1999 and the
proceedings before the arbitral tribunal was adjourned to
27.11.1999. On the said date, the Corporation did not appear.
Thereupon, the arbitral tribunal, as an interim measure,
restrained the Corporation from encashing the bank guarantee
dated 11.03.1996. The proceedings were posted for 11.12.1999.
However, on 11.12.1999, the proceedings were adjourned to
18.12.1999 which was attended by the Corporation as well as
the sub-contractor. On 27.12.1999, the Corporation requested
for grant of time to file the counter. The Corporation
thereupon filed an application on 05.03.2000 seeking vacation
of the interim order which was decided by the arbitral tribunal
on 27.03.2000. Thereupon, the Corporation filed another

application seeking vacation of the interim order on
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01.04.2000 which wag decided by the arbitral tribunal vide

order dated 03.04.2000.

S. The sub-contractor made severa] claims before the
arbitral tribunal. The arbitral tribunal by an award dateq

01.06.2000 allowed some of the claims ang rejected the

the sub-contractor to the extent of Rs.98,98,687/ - along with

interest 219% per annum.

6. The Corporation challenged the aforesaid award in a

Petition under Section 34 of the 1996 Act, inter alia, on the

the ground that the arbitral tribuna] erred in granting ex parte
order restraining the Corporation from encashing the bank
guarantee and after a long lapse of time, ie., on 03.04.2000,

the orders were passed on an application secking vacation of
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stay. The trial Court vide impugned order dated 24.07.2006
has dismissed the objection filed by the Corporation. Hence,

this Appeal.

7. | Learned counsel for the Corporation submitted that
reasonable opportunity was not given to the Corporation in the
proceeding before the arbitral tribunal and the award was
passed in haste. It is further submitted that the arbitral
tribunal erred in granting ex parte order restraining the
Corporation from encashing the bank guarantee. It is
submitted that the arbitral tribunal misinterpreted the terms
of agreement and the award passed by the arbitral tribunal is
patently illegal. It is contended that the arbitral tribunal
grossly erred in relying on Section 39 of the Sale of Goods Act,
1930, which had no application to the facts and circumstances
of the case. In support of his submission, reliance has been
placed on the decision of the Supreme Court in Delhi Metro
Rail Corporation Limited vs. Delhi Airport Metro Express

Private Limited!.
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8. On the other hand, learned counsel for the respondent
No.1 has supported the impugned order and has submitted
that reasonable opportunity was given to the Corporation to
appear in the proceeding before the arbitral tribunal. It is
contended that out of several claims, only few of the claims
have been awarded. [t is urged that no ground under Section
34 of the 1996 Act is made out warranting interference with

the award passed by the arbitral tribunal.

9. We have considered the submissions made on both sides

and have perused the record.

10. The relevant extract of Section 34 of the 1996 Act as it

stood prior to its amendment in the year 2015 reads as under:

“34. Application for setting aside arbitral award.-
(1) sooomxxx.
(2) An arbitral award may be set aside by the Court
only if-
(a) the party making the application furnish

proof that-

(i) a party was under some incapacity, or

(1) the arbitration agreement is not valid

under the law-fo which the parties have
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