
Between:

Mis K.D. SOLAR SYSTEMS. havrng.its Registgred office at. B_81, Moti Kunj Ext,
Near Tikona Park, Mathura, Uttar pradesh - 2ArcOl ...AppLlCANT
AND

M/s lvlytrah _Energy (lndia).Pvt Ltd., having its, Registered office at Bth Floor, e city,
9urvey No, 109, Gachibowli NanakramguOa Viilage, Serilingampally Mandal
Hyderabad, Tetangana- 500032. .IRfbpOruOeruf

Arbitratron Application Under Section i 1 (5) & (6) of the Arbitration and
conciliation Act, '1996 R/w. Scheme for appointment of Arbitrator, 1996 praying
that this Hon'ble Court may be pleased

IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY ,THE TWENTY FIFTH DAY OF OCTOBER
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HON'BLE THE CHIEF JUSTICE ALOK ARADHE

ARBITRATION APPLICATION NO: 176 OF 2024

To appoint a sole arbitrator to adjudicate the claims and disputes
between the Appticant and Respondent, as the parties are not able to
come to an agreement as to the appointment of the arbitrator in
accordance with the arbitration clause.
To award the cost of the litigation, or/and

Counsel for the Applicant: Ms. SMRITI SAHAY, Learned counsel represents
SRI. K.NARSIMHA REDDY

Counsel for the Respondent: Ms.SMRlTl JASWAL, learned counsel represents
Ms. SNEHA BHOGLE

The Court made the following ORDER:



W
THE HON ,BLE THE CHIEF JUSTICE ALOK ARADHE

ARBITRATTON APPLICATIO N No.176 of2024

oRDER:

Ms. Smriti Sahay, learned counsel represents

Mr. K. Narsimha Reddy, learned counsel Ibr the

applicant

Ms. Smriti Jaswal, learned counsel represents

Ms. Sneha Bhogle, learned counsel for the respondent'

2. This application is filed under Section l1(5) and (6)

of the Arbitration and Conciliation Act, 1996 (hereinafter

referred to as "the A&C Act") seeking appointment of an

Arbitral Tribunal to adjudicate the claims and disputes

between the Parties.

3. Facts giving rise to filing of this application briefly

stated are that tl-re parties have entered into a purchase

order and a service order on O4'll'2OL6' Clauses 15

and lg of the purchase order and servict: order
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respectively contains an arbitration clause, which are

extracted belorv for the facility of reference:

..15. ARBITRATION, GOVERNING LAII/S AND

JURISDICTION:

15. 1. Any clispute arising under or in connection rvith
the order and GCC shall be refcrred to arbitration,
which shall bc conducted in accordance with the
provisions of Arbitration and Conciliation Act, 1996.

15.2. The arbitration shall be conducted by three (3)

arbitrators, one cach appointed by purchaser and
supplier and tl'rird arbitrator shall be appointed by the

arbitrators nominated by the partics.

15.3. The languagc of the procecding shall be English
and the scat o[ arbitration shall bc Hyderabad. The

award of thc arbitral tribunal sl-rall be final and

bindir-rg on both the parttes.

i5.4. The Courts ol Hydcrabad shall have exclusive
jurisdiction on all matters concerning the Order and

GCC, including any matters arising out of arbitration
proceedings or award therein.

15.5. The Order and GCC shall be governed ancl

construed as per the laws in force in the Republic of
India. In case of any litigation arising out of or in
connection with the order, the Courts situated at
Hyderabad shall have exclusive jurisdiction.

krrliqh
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15.6. Dr"rring tlre pcndencv ol:rr-ry dispute' thc partles

shall continue to perform tl-rcir othcr obLigations rrndt:r

the Orde r."

..19. ARBITRATION:

19.1. AII disputes or differences betrveen

arising oul ol or in connection rvith this

thc PartI(ls

Agreemer-It

shallbefirstsettledthrotrghmutLlalnegotiationbYtlle
parties, ',vilhin a period of 3O (Thirty) days lrorn the

clate of notiiying the dispute by the aflected party'

19.2. ln the event of the clispute coulcl not be resolv':d

pursuant to Clause 19 1 then suc:h dispute sl-rall be

referred Lo arbitration in accordancc rvith the

provisions of Arbitration and Conciliation Act' 1996

including any modifications' amcndmenls or l'e-

enactments thereof ancl rules therein shall be applied

to the exlent that they are not rcpugnant to the Act'

19.3. The arbitration shall be conclucted by thrce (3)

arbitrators, one each appointecl by purchaser and

supplier and third arbitrator shall be appointed by rlle

arbilrators ntrminated bv thc parties'

19.4. The language of the proceeding shall be trnglish

and the seat of arbitration shall be Hyderabad'

19.5. TI-re arvard of the arbitral tribunal shall be final

ancl binding on both the parties During the pende ncy

ol anl' dispute, the parties shall continue to perlorm

their othcr obligations under the Order'"
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4. The applicant had filed arr application on

02.O3.2O2O under the Micro, Small and Medium

Dnterprises Development Act, 2006 (hereinafler referred

to as "2006 Act"). The Council by an order dated

24.O4.2O23 dismissed the clairn of the applicalt on the

ground that the same is not covered under the 2006 Act.

The applicant thercafter issued a notice under Section 21

of the A&C Act on 15. 1O.2O23 invoking the arbitration

clause. The respondent submitted a reply to the

aforesaid notice on 08.12.2023. Thereafter, this

application has been filed on 16.O7.2024,

5. Learned counsel for the applicant submitted that

the purchase order and the service order contain

arbitration clause and the dispute has arisen between

the parties which is required to be resolved in the

manner agreed to by the parties. It is further submitted

that the applicant is entitled to the benefit contained

under Section 14 of the Limitation Act, 1963 as the

applicant is bona fide rn prosecuting the proceedings

kuli eh
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under the 2006 Act' In support of the aforesaid

submission, reliance has been placed on the decision of

the Delhi High Court clated 1O'04'2024 in Arbitration

Petition No.13 of 2024 (M/s. Aduance Stimul us' Gail

(India) LimiteQ.

6. On the other hand, learned counsel lbr the

respondent submitted that in order to claim the benefit

of Section 14 of the Limitation Act, 1963, the prior

proceeding ir-ritiated has to be prosecuted u'ith due

diligence. It is further submitted that tl-re appiicant has

failed to establish that the proceedings under tlie 2006

Act were being prosecuted with due diligence Therefore'

the applicant is not entitled to the benefit of Se<;tion 14

of the Limitation Act, 1963, and the claim of the

applicant is barred by limitation' It is also contended

that the claim of the applicant is not co"'ered urlder the

arbitration clause, namely, clauses 15 and 19 of the

purchase order and the service order respectively ln

support of her submission, learned counsel for the
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respondent has placed reliance on the decision of the

Supreme Court ln Consolidated Engineering

Enterprises vs Principal Secretary, Irrigation

Department and othersr

7. I have considerecl the submissions made bv the

learned counsel for the parties aud have perused the

record.

8. In a proceeding under Section 11(6) of the A&C Act,

this Court has to satisfy itself whether underlying

contract contains an arbitration agreement which

provides for arbitration pertaining to the disputes which

have arisen betwecn the parties

9. The execution of purchase order and the service

order is not in dispute. It is also not in dispute that the

applicant has sent a notice under Section 21 of the A&C

Act on 15.10.2023 to which a response was sent by the

respondent on 08. 12.2023.

t pooay z scc 169
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1O. The Supreme Court in Bharat Sanchar Nigam

Limited vs. Nortel Networks India Private Limited2 s'hi1e

dealing with the issue of limitation in paragraphs 38 to 40,

44 and 47 lnas held as under:

Issue of limitation

38. Limitation is normally a mixed question of facl

and law, and would lie within the domarn of the Arbrtr.al

Tribun:rl. There is, however, a distinction bcts'et:n

jurisdictional and admissibility issues- An issue oI

'jurisdiction" pertains to the power and authoritl' o[ the

:rrbitrators to hear and decide a case .Jr-trisclictionzrl

issues ir.rclude objections to the competence ol tlle

arbitrator or tribunal to hear a disputc, such :rs lack of

consent, or a dispute falling outside the scope ol thc

arbitration agreement. Issues with respect to tlle

existence, scope and validity of the arbitration agreement

:rre inr.ariably regarded as jurisdictional issttes, sinct:

these issues pertain to the jurisdiction o[ the tribunal

39. Admissibility issues however relate to procedu ral

requirements, such as a breach of pre arbitrati')n

requirements, for instance, a mandatory requirement lbr

mediation before the commencement of arbitration, or :r

challengr: to a claim or a part of the claim berng either

time-barred, or prohibited, until some preconditron has

been fulfilled. Admissibility relates to the nature of thc

claim or the circumstances connected therewrth. An

actmissibility issue is not a challenge to the jurisdicti'rn

ol the arbitrator to decide the clarm.

! (20211 5 SCC 738
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4O, Thc issue of limitation, in csscnce, goes to thc

maintainability or admissibilitv of the claim, u,h ich is to
bc decicled by tl-re Arbitral Tribunal. For ir-rstance, a

challengc that a claim is tirnc-barred, or prohibited until
some precondition is fulhlled, is a challenge to the

admissibility of that claim, arld not a challenge to the

jurisdiction oI the arbitrator to dcciclc tl.re claim itsclf.

44. The issue of limitation whrc[-r concerns the

"admissibility" of thc claim, rnust be dccided by the

Arbitral Tribr-rnal cithcr as a preliminary issue, or at the

hnal stage aftcr evidence is led by the partics.

47. It is only in thc \rcry limt ted category of cases,

where there is not even a vestigc of cloubt that the claim

is ex facie time-barred, or that the disputc is non-

arbitrable, that thc court may decline to make the

reference. However, if there is even thc slightest doubt,

the rule is to refer the disputcs 1tl arbitration, otherwise

rt would encroach upon what is esser-rtially a matter to be

del ermirrcd by lhc lribunal.

11. Section 16(1) of the A&C Act provides that Arbitral

Tribunal may rule on its own jurisdiction. In Uttarakhand

Purv Sainik Kalyan Nigam Limited vs. Northern Coal

Field Limitefls, a two-Judge Bench of Supreme Court held

that the doctrine of kompetenz-kompetenz is intended to

minimize judicial intervention, so that the arbitral process is

' 1zozo1 z scc 45s
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not thu/arted at the threshold u'hen a preliminary objection is

raised b,\'one of tl-re parties. It u'as further held that Section

16 ol the Arbitration Act is an inclusive provision of velr1, rr,ide

ambit.

12. A seven Judge Bench of Supreme Court in In Re:

Interplay between Arbitration Agreements under the

Arbitration and Conciliation Act, 1996 and the Indian

Stamp Act, 1899a has comprehensively dealt n ith the

aforesaicl issne and in paragraphs 131, 132 and 162 has held

as nnder:

131. ln Indian Farrners Fertilizer Cooperatiue

Limited n. Bhadra Products ft2o18) 2 SCC 534/, one 'rf

the issues before this Court was whether a decision on

tl'rc issuc ol limitation would go to the root of the

jurisdiction of the arbitral tribunal, and therefore lre

covered by Section 16 of the Arbitration Act This Court

relerred to Section 16(1) to observe that "the ArbitrQl

TibunnL ncLg rule on its otun juisdiction, ttthlch mokes it

clear that it refers to u'thether the Arbitral Tibunal mttg

en tark LtpotT Qn inquiry into the issues raised by the

pculies t() the clispute." ln Bhadra Products (supra), it

u,as hclrl that the issue of limitation concerns the

jurisdiction of the tribunal which tries the proceedings'

o 2023 sCC OLrLine SC 1666
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132. In Uttarakhand Punt Sainik Kalgan Nigann

Ltd.v. Northern CoaI Field (supra), the issue bcforc

this Court was rvhether a referral court at the stage of
appointment of arbitrators would bc required to decide

the issue of limitation or lea\re it to the arbitral tribunal.
A Bench of two .ludges of this Court held that the

doctrine of compctcnce-competence is " inten.cled to
mininize judicial interuentiott, so that the ttrbitral process

is not tlutarted. at the threshold, tuhen a prelintimtry
objeclion is raised bg one of the parties." Morcover, this
Court held that Scction 16 is an inclusive provrsior-r of
vcry wide ambit:

"7.13. In vic$' o[ the pr-ovrsions of Seclor] 16. itDd
tlle lcgislalive policy to restrict Judicial intcr-!'cntron at
Lhe prc-rcference sLage, the issuc oI lirnitation \\,oulcl
requirc to be decidcd bt' the arbihator Sub-section (1)
of Section l6 provides that the Arbitral Tribunal may
rule on its own jurisdiction, ..inctuding any
objections" with respect to the existence or validity
of the arbitration agreement. Section l6 is an
inclusive provision, which would comprehend all
prelimiuary issues touching upon the jurisdiction of
the Arbitral Tribunal. Thc issue of limiratiorl is.r
.jurisdictional issuc, which wotrld be requrrecl to l)e
decided by the arbitrator under SecLion 16, and not thc
High Court at thc pre-referencc sLage undcr Scction I1
oI the Act- Once the existcnce of thc arl]ilrrtion
agreement is nof disputcd, all rssucs, includrng
jul'isdictional objcctiolls arc Lo be dccidcd br- the
arbitl aLor. "

(cmphasis supptied)

t62. Th.e legislature conhned the scopc of refercncc

under Section 11(6A) to the examination of the existence

of an arbitration agreemcnt, The use of thc tcrm

"examination" in itself connotcs that the scope of the

power is limited to a prima facie determination. Since the

Arbitration Act is a self-contained code, the requircment

of "existence" of al arbitration agrcement draws elfect

from Section 7 of the Arbitration Act. In Duro Felguera

[Duro Felguera., S.A. o. cangauaram port Ltd.,

I(2Ol7l 9 SCC 7291 (sgprd, this Court hetd rhat the



relerral courts only need to consicler one aspect to

clctcrmin( thc extstence o[ an arbitration agreemetrt -

rvhether Lhe r-tLrdcrlyrng contract contains an arbitration

agrcement s'hich provides for arbitration pcrtaining to

the clisptltcs $4-rich have arisen between the partres to

lh| irgtrctncttt Therefore' lhe scope of eramination

under Scctton 1 I (6A) should be confined to the existenc€

o[ an arbitr:rtion agreement on the basis of Section 7

Similarly, the validity o[ an arbitration agreement' iti

vicu, of Se<--tion 7, should be restricted to the requiremenl

ol lormal r:rlidit-v such as the requirement that thrl

ag,rcerner-rl lle in rvriting This interpretation also gir' e s

true cflecr to thc doctrine of competence-competence b)'

::ll::

ol substantive existence and validity c'f

to be decicled bY arbitr:rl

We accorclingly clarity the

le:rving t hc issuc

an arbitr:tt itlt-r

tribr-tnaI rtncler

Act

agreement

Section 16

posirion of lar'r' laid down in Vidga Drolio (supra) in the

contc\t o[ Section 8 and Sectlon 11 of the Arbitratton

1 3. In thc backdrop of the aforesaid well settlr:d legal

principles, I maY advert to the facts of the case in hand'

14. Tl-re claim of the applicant cannot be said to be ex facie

time barred. The issue whether or not the applicant

entitled to claim the benefit of Section 14 of the Limitatton

Act, 1963, the facts and circumstances of the oase ls

1S

a
ln

debatable issue which requires to

Arbitral Tribr-rnal

be adjudicated bY the
l



-
15. At this stage, learnecl counsel for the parties submit

that a former Judge of this Court be appointed as sole

Arbitrator to adjudicate the disputes bct,*,een the parties.

16. For the aforementioned reasons, Mr. Justice Cl-ralla

Kodanda Ram (resident of Plot No.68, Road No.71, phase III,

Jubilee Hills, Hyderabad-34; Mobile No.833tO10695), is

appointed as sole arbitrator to adjudicate the disputes

betr.r,een the parties. It is clarified that this Court has not

expressed any opinion with regard to the issue of limitation

and it is open for the respondent to urge all contentions as

are available to it in law before the arbitrator.

17. The parties undertake to appear before the sole

arbitrator or-r 16.11.2024 at 1 1:OO a.m., along with a copy of

this order.

18. Accordingly, the arbitration application is allor.r,ed.

Miscellaneous applications pending, if any, shail stand

closed. No order as to costs.

//TRUE COPY//

Sd/- K. SRINIVASA RA
JorNr REGilIRA

o
R

SECTION OFFICER
To

1, Sri Justice Challa Kodanda Ram, Former Judge of High Courtforthe State of
Telangana, resident of Plot No. 68, Road No. 71, Phase lll, Jubilee Hills,
HyderabaA -34 ; I\Iobile No. 8331010695 ( By special ltrlessenger) (along with
a copy of affidavit and material papers)

2. One CC to SRl. K.NARSIMHA REDDY, Advocate [OPUC]

3. One CC to IrIs. SNEHA BHOGLE, Advocate [OPUC]

4. Two CD Cooies

t,rt,*l@



HIGH COURT

DATED:2511O12O24

ORDER

ARBITRATION APPLICATION No.176 ol 2O24

ALLOWING THE ARBITRATtON APPLICATION

'i llr' il l?r Ii-
(

I E t{0l, 2rr2f

i-,i. .:. ir i l- '. 
:i.iJ .)/
:--i-

t
,\rl

I

j1


