
IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY ,THE THIRTEENTIJ DAY OF SEPTEI/BER
TWO THOUSAND AND TWENTY FOUR

PRESENT

THE HONOURABLE THE CHIEF JUSTICE ALOK ARADHE

ARBITRATION APPLICATION NO: 108 OF 2024

Between:

Archon Powerinfra lndia Private Limited, A registered company having its office at.
Shop No. 3. Vinaya Complex, VinayakBunglows NR Sola Railway Crossing, Sola
Road, Ghatlodiya, Ahmedabad, Authorized by Bhavik Vaghela, Gularat, lndia -
380061. ...APPLICANT

AND

M/s. Chabbra's Associates, A registered Partnership Firm having its office at
11-1-776114, Railway Colony, Chilakalguda, Secunderabad, Telangana 500025 Rep
by General lvlanaging Partner [t4r. Dubba Narshima Chary.

...RESPONDENT

Arbitration Application Under Section 11 (6) of Arbitration and Conciliation
Act, 1996 praying that this Hon'ble Court nlay be pleased to appoint the sole
arbitrator of its choice, on behalf of the parties to commence arbitration for the
adjudication of the dispute regarding payment of money as claimed by the
Applicant against the Respondent and any other issues which may be raised
before the Arbitral Tribunal

Counsel for the Applicant :Sri N. Lomesh Kiran Counsel representing
Mr. Emil Joseph

Counsel for the Respondent: Sri P. U. Bhaskara Rao

The Court made the following ORDER:



THE HO]Y,BLE THE CHIEF JUSTICE AI.,OK T\RADHE

ARBI TRATION APPLICATION No. 1O8,rf. 2024

ORDER;

Mr. Lomesh Kiran N, learned coun:;el lcpr esenting

Mr. Emil Joseph, learned counsel for the applLcrrnt

N,Ir. I) U.Bhaskara Rao, learned cou nl;:1 for the

respondent.

2. 'lhis application under Sectiore 1 1 (6 of the

Arbitratior: and Conciliation Act, 1996 (hereir.a r.er referred

to as "the .r\,rt") has been filed to seek approinl rne nt of an

arbitrator t,r adjudicate the claims aird dispulr:s between

the parties rs envisaged under Clause 32 of Ju{r: l< randum

of Understa rLding (hereinafter referred to as ',l\IoL ,,) dated

25.O1.2019.

3. Tfacts leading to filing of this appiiczr,ioe briefly

stated are tlrat the applicant is a company inco.-co -ated on

lB.Og.2Olf in Ahmedabad, The responrjetrt is also a

compan)r s tuated in Hyderabad. The applicr nt and

\
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respondent entered into an MoU on 25.01.2019

whereunder the respondent agreed to render complete

support to the applicant to participate in the tenders as

mentioned in the MoU dated 25.01.2019. Sometime in the

month of January, 20 19, the respondent participated in

Tender Ref: I{CC/LPG-32lPt-l7ll2OlB-19 (hereinafter

referred to as 'the Tender") for a bid titled "Construction of

Plant Buildings, Non-Plant Buildings, ground improvement

and allied works at grass root LPG bottling facility at

Motihari, Bihar" (hereinafter referred to as 'the Project")

raised by the Indian Oil Corporation Limited (IOCL). The

respondent was awarded the contract on 28.03.2019 and a

letter of acceptance was issued to it.

4. Thereafter on 29.04.2019, a Work Order was

issued in favour of the applicant to execute the work under

the Project. The respondent by a communication dated

O2.OL.2O2O made an additional demand to the applicant

for a bank guarantee for the escrow account. The

additional bank guarantee was not a part of the MoU dated

25.01.2019. However, the applicant submitted a bank
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guarantee \(orth Rs.35,OO,0OO.OO, which was € llc:lshed by

the responc r:nt sometime in the month of Apr 1, 120 10.

5. ..)n Ol.O4.2O2O, the respondent iss ued a-n

e mail in which the status of the alrp licz nt was

acknorvlecpe'd as "MoU holder" ald t.hrr rer;pondent

requested thLe applicant to share all inforrrra-.ic rr r egarding

value of it c,rk conducted on the Project sltr: a nd dues

receivable f rcm IOCL in order to furnish the . n:-orr ration to

IOCL so tl at further payments may be dis rtL -se d to the

applicant.

6. The applicant issued a notice on .2!t O! .2021 to

the respot-r Ient, in which the various brea-clLe,; committed

by the res;pr>ndent under the MoU dated 115 01.2t)19 were

highlightecl . The respondent sent a reply or-r 9 1O 2021, in

which th,: claims made by the applicarlt v'lr( denied.

Thereafter'. lhe applicant issued an e-mail r'n 74.O7.2023

invoking arbitration under Clause 32 of tlre M' rU dated

25.O1.2O1!r. The aforesaid e-mail was respor.tct:d to by the

responderrl on 24.07.2023. Thereafter, thi s ;ret tion has

been filed :;e:eking appointment of an Arbitratrr,
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7 . Learned counsel for the applicant submitted

that neither the cxecution oi the MoU dated 2S.OI.2O1}

nor the existencc of the arbitration clausc has been dcnied

on beha-lf of the respondent. Attention of this court has

also been invitecl to by Clause 16.1 arld Clause 2T of tne

Memorandum of Understanding dated 2S.Ol.2Olg and it
has been submitted that the respondent is at libert5r to

urge all such contentions before the Albitrator. In support

of his submission, reliarrce has been placed on decision of

Supreme Court in In Re: Interplay between Arbitration
Agreements under the Arbitration and Conciliation Act,
1996 and the Indian Stamp Act, lg99r.

8. On the other hand, learned counsel for the

respondent submits rhat the MoU dated 2S.Ol.2}lg is only

a pre-tender MoU and thereafter no back to back

agreement has been executed between the parties. It is

further submitted that the MoU is not in existence. It is
also contended that there is neither an agreement nor an

arbitration clause under which the dispute raised by the

I 2023 SCC Online SC 1666
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applicant r,rn be referred for adjudication. It rs further

submitlecl that the applicant has been debrrred by IOCL

from partir:rpating in the tender. Therefore. the applicant

cannot er.t:r into a contract with IOCL.

I. I have considered the submissions made on

both sider; amd have perused the record. Eief )rr p -oceeding

further, it. s; apposite to take note of the r,:h a:rt < lauses of

the MoU ,lrted 25.01.2019. Clauses 5, 16.1 arrd 27 of the

MoU datec 25.01.2019 are extracted belo'w for tl Le facility

of referen:,:

"5. "hat 2"d Party shall furnish .h: r>u6 h

R:'(i S/NEFT for an amount of Rs. l5.0cr lirlirs i,s

sec r rity money with the first partl o\\ ar(.s

pz-r':icipation in tenders of the works citec ebov:,

su r:h money provided to the hrst party slLal. bc frt e

of interest and shall be returned back to tro 2,d

pe.r-... in the event of the tenders no l- eir g

suc:essful or cancellation of the tender. Ii the "t

per r. is a successful bidder in the ternd ::r a.ft, rr

opening the price bid the security money dcpo;itt d

witlr the 1* party shall be returned back to tlL: 2,d

p:r v within a period of one week upon r,rc( iv ng )f
m rlrlization and commencement of work br t1r : 2 ,a

pzr .l .
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16. For benefit & profit of their contribution, both
the parties will be getting the fund sharing as
under by opening an escrow account with any
designated bank.

J ) In case of sub contract

a) the lst party shall receive 2.5yo (two point
frve percent)+(applicable 2% TDS) exclusive
of GST on the gross value of the bills
received for work done items.

For understanding in more detailed way, it
further scheduled to be paid in stages as below:

1S

i) Upon successful bidding and award of l,etter of
acceptarnce performance bank guarantee
should be arranged and submitted by second
party alone.

iil In case of sub contract the principle contractor
shall receive 2.5o/o + 2y" TDS which is exclusive
of GST and the balance shall be passed on to
2"a patty.

27 . The agreement will be valid till completion of
the particular contract work in all respect shail be
dissolved thereafter subject to clearance of audit."

10. From perusal of the a_foresaid clauses, it is

evident that clause 5 0f the Mou dated 25.01.201g deals

with furnishing of bank guarantee whereas Clause 16.1 of

the MoU dated 25.01.2019 provides for benefit and profit of
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the contr bution and Clause 27 of thrr Mr U dated

25.01.20 t'l shall be in existence tiil the corrlr et on of the

Project

1 1. Clause 32 of the MoU dated 2:; L l '2O t9, which

is an arb:tration clause, is extracted below fcr the facility of

reference:

"i\','. All disputes sha-ll be resolved throullh rlirr ct

ne;lotiations at the oIIice of 1* party. In .:a ie t -re

di:1:'ute is not resolved through negotiaticn; it sh all

be finally resolved in accordance r,r itlL t.le

Ar'r tration & Conciliation Act 1996 b1' :r s rle

Ar ) trator nominated by both the partie s r,rhr se

de,-rsion will be hnal & binding on both i'hc p:rti :s

The jurisdiction of Arbitration shall be at

FIr ri erabad on1y."

12. In a proceeding under SectiorL - 116) of the

Arbitration Act, this Court has to satisfy i:self whether

underlyir-rr1 contract contains an arbitratiort lgreement

which prcr,ides for arbitration pertaining [o di{rprttes which

have aris;e rI between the parties. In the instiml crrse, notice

\.vas sent ry the applicant on 14.07 .20:23. to ,vhich the

respcrndr:rrr- liled a reply on 24.O7 .2023.

l
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13. Section i6(1) of the Arbitration Act provides

that Arbitral Tribunal may rule on its own jurisdiction. In

Uttarakhand purv Sainik Kalyan Nigam Limited vs.

Northern Coal Field Limited, a two_Judge Bench of

Supreme Court held that the doctine of kompetenz_

kompeten-2, is intended to minimise judicial intervention, so

that the arbitral process is not thwarted at the threshold

when a preliminary objection is raised by one of the

parties. It was further held that Section 16 of the

Arbitration Act is an inclusive provision of very wide ambit.

74. A seven-Judge Bench of Supreme Court in In
Re: Interplay between Arbitration Agreements under

the Arbitration and Conciliation Act, 1996 and the

Indian Stamp Act, 1899 (supra) has comprehensively

dealt with the aforesaid issue and in paragraphs 13i, 132

and 162 has held as under:

L3l. ln Ind.ian Farrners Fertilizer Cooperatioe
Limited. a, Bhadra products 

[(2O j8) 2 SCC 534], one
of the issues before this Court was whether a decision
on the issue of limitation would go to the root of the
jurisdiction of the arbitral tribunal, and therefore be
covered by Section 16 of the Arbitration Act. This

I
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Co,-r 'r referred to Section 16(1) to observe LY i{ the

Arbi r al Tibunal mag rule on its ort.trt jtt i: Llic; ion,

tuhi I . makes it clear that it rekrs to uL ett'er the

Arbi ral Tribunal mag embork upon an inquit 11 itto the

isst, :; raised bg the parties to the dispute." I t )3ha dra

Proritcts (supra), it was held that the is r;ue of

lirr it :r tion concerns the jurisdiction of rlht 1 r ibr .na1

whir'h tries the proceedings.

132. ln llttarakhand Puru S@tni:k tialqan

Nigtm Ltd. v. Northern Coal Fteld (supra/. th: i: sue

be'or: this Court was whether a referral court at the

sterge of appointment of arbitrators would b : Ir:qu ired

to rlt'cide the issue of limitaLion or leave it to the

arl)it|a,1 tribunal. A Bench of two Judges cf h l; C lurt

hel( that the doctrine of competence-ccrm )e en( e is

"intctlded to minimize judiciat interuention, so tha: the

arbltral process is not thu.tarted ot the thresl'ol:'.' r' 'hen

a itt eliminary objection is raised bg one oJ-the 
-'.' 
att ies."

Moreover, this Court held that Section 1(t is art

incl usive provision of very wide ambit:

"7.13. ln vrew of the provisions of Section 1 r, 111d

rhe lcgislative policy to restrict judicial intenen iorr at
the pre-reference stage, the issue of limitation wcl ld
rcquire to be decided by the arbitrator. Sub-s,:cti)a
(l) of Sectiotr 16 provides that the A|bi::'al
Tribunal may rule on its own jurisdictj( n,

"including any objections" with respect to the
existence or validity of the arbitration agreem(i[t.
Section 16 is an inclusive ptovisioo, which Porlld
comprehend all preliminary issues touchirE ulor1
the jurisdiction of the Arbitral Tribunal. 'Iht issue
of Limitation is a jurisdictional issue, which rvoul< bc
r-cquired lo be dectded by the arbitrat,lr ur<let-
Section 16, and not the High Court at thr ')-e
r-eference stagc under Section I I of the Act Or ce t he
cxistence of the arbitration agreement ri tIoL
disputed, all issues, including juris(li rtiorlal
objections are to be dccided by the arbitrator."

(emphasi r s rrpl lied)
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162. The legislature confrned the scope of reference

under Section I 1(6A) to the examination of the
existence of an arbitration agreement. The use of the
term "examination" in itself connotes that the scope of
the power is limited to a prima facie determination.
Since the Arbitration Act is a self-contained code, the
requirement of "existence" of an arbitration agreement
draws cffect from Section 7 of thc Arbitration Act.
Ia Duro Felguera [Ihtro Fetguera" S.A. a.

Gangaaaram Port Ltd.., l'20J-Tl 9 SCC Z29l (supra),

this Court held that the referral courts only need to

consider one aspect to determine the existence of ar-r

arbitration agreement - whether the under\ring
contract contains an arbitration agreement which
provides for arbitration pertaining to the disputes

which have arisen between the parties to the
agreement. Therefore, the scope of examination under
Section I 1(6A) should be confined to the edstence of
an arbitration agreement on the basis of Section 7.

Similarly, the validity of an arbitration agreement, in
view of Section 7, should bc restricted to the
requirement of formal validity such as the

requirement that the agreement be in writing. This
interpretation also gives true effect to the doctrine of
competence-competence by leawing tJle issue of
substantive existence and validity of an arbitration
agreement to be decided by arbitral tribunal under
SecLion 16. We accordingly clarify the positron of law
laid down in Vidya Drolia (supra) in the context of
Scction 8 and Section 11 of the Arbitration Act.

190. The decision of the majority in N.N. Globa.l (2)

assumes that the inadmissibility of the document in

-r<-
i

i
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evidl1ce renders it unenforceable. However, th(r ellect

of tlLc principle of competence-competence i'; lhat the

Arbit -al Tribuna-l is vested with the p(rwlr rnd

autirority to determine its enforceability, !'ht qrLes.ion

of cnforceability survives, pending the currn6, of the

deft:c[ which renders the instrument inadmissille By

app ) nting a tribuna-l or its members, tLLis C'lurr (or

thr: Fligh Courts, as the case may be) is rnelelv gi 'ing

effer:t to the principle enshrined in Sectiorr 16. The

app r ntment of al Arbitral Tribunal loe s not

nec,rrisarily mean that the agreement in 'vhi:h the

arl:it -ation clause is contained as vgel ris the

arllir -ation agreement itself are enforceiib r:. The

Arb tral Tribunal wil1 answer precisc 1y t}Lese

que;tions."

i5. Applying the aforesaid legal princip es to the

obtaininll lactual matrix of the case, it is t:v.rle;rt that an

agreemerl - exists between the parties, the ex,:cution of

which ha,. not been denied by the r,3s )cndr)nt. The

aforesaicl agreement namely MoU die.t<:d 25.01.2OI9

contains an arbitration clause. The disputt: lLas arisen

between 1he parties. The contentions urg,-'d or behalf of

the respondent with regard to eligibility and a(lm'ssibility of

the disput,: raised on beha-lf of the applicant cen be gone

into by tlc arbitra-l Tribunal as held by fiulrrr:m: Court in

t
I

I

l
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Uttarakhand Purv Sainik Kalyan Nigam Ltd. v. Northern

Coal Field (supra).

16. Therefore, Mr. Justice p.Naveen Rao, a former

Acting Chief Justice of this Court (Resident of #3001, My

Home Bhooja, Block-A, piot Nos.22-24 & 31_33,

Rayadurgam, Ranga Reddy District, Mobile

No.8374012311) is appointed as sole arbitrator to

adjudicate the dispute between the parties. The parties

sha1l appear before the Arbitrator, along with a copy of this

order. Thereupon, the soie arbitrator shall proceed with

the arbitral proceedings in accordance with larv.

17. Accordingly, the Arbitration Application 1S

allowed

Miscellaneous applications pending, if any, shall

stand closed. However, there shall be no order as to costs.

\
Sd/- C.V. MALIKARJUNA VARMA

JOINT REGISTRAR

//TRUE COPY//

To SECTION OFFICER

1. Sri Justice p. Navee
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HIGH COURT

DATED:1 3/09/2024

ORDER

ARBITRATION APPI-ICATION No.108 of 2024

ALLOWING THE A,FIBITRATION APPLICATION
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