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District - 520 004. ...RESPONDENTS

Petition under Article 226 of the Constitution of lndia praying that in the

circumstances stated in the affidavit filed therewith' the High Court may be

pleased to issue an appropriate Writ' order or direction' one more particularly

one in the nature of a writ of Mandamus declaring the impugned order dated

23.07.2024 in l.A. No 2 in Arb Case no 4 of 2024 passed by the 4th

Respondent as being without jurisdiction' iflegal' arbitrary' violative of the



Petitioners' statutory and other rights and invarid and cons equent y set aside thesame and to consequ ?nfly terminated the arbitral proceedirrgs.

petition under Ilection .1 5i CpC prayi
in the affidavit filed ir support of the petitio
disposal of the Writ petition, this Hon,ble
impugned order dated 23.07_2024 in LA. No

IA NO: 10F 2024

Petition under S cctio n
in the affidavlt fileC in s uppor.t
disposal of the Writ p,rijtron.

tmpugned a rbitra tio n

ng that in the: circ um:;tances stated
n, the High Courl mzry be pleased
Col may be ple,rseiJ to suspend
. 2 in Arb Case no. 4 2024 passed

'1 51 CPC praying that in the circ:u,nstances stated
of the petjticn, the High Cour: !.n:,y be pleased tc
this Hon'ble Court may be plera:;ed to stay the

by the 4th Respondent during the pendency of the above Writ pr:rtition

IANO:2 OF 2024

:r.:;eed ing s before the 4th Resp tr- d,:n t during thependency of the above r,i.ri petjtjon

Counsel for the petition,:
cor;;;;;;;il;;l#n:r: M/s' K'MAMTA FoR sRI A.NAREIT FTuDRA

"" 
;"." ; ; ;5,f" ffiI ;;f ffi.,lff ^il: 
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The Court made the following: ORDER



THE HON'BLE THE CHIEF JUSTTCE ALOK ARADHE

AND

THE HoN'BLE sRt rusricn J' sREENIvAS RAo

WRIT PETITIONNo.23030 of 2024

ORDER:1per the Hon'ble the Chief Justice Alok Aradhe)

Ms. K. Mamta, learned counsel appears

Mr.A.NarenRudra,learnedcounselforthepetitioner.

Mr. A.S. Vasudevan' learned counsel appears for

Mr. B. Narasimha Sharma' learned Additional Solicitor

General of [ndia, for respondent No'1'

2. In this Writ Petition filed under Article 226 of the

Constitution of lndia' the petitioner has assailed the validit'v of

theorderdated23.0T.2024passedbytheArbitralTribunalby

which the statement of claim filed on behatf of respondent

No.2 has been taken on record inter alia on the ground that the

timeline prescribed under Section 23(4) of the Arbitration and

Conciliation Act, 1996 (hereinafter referred to as 'the 1996

Act') is directory in nature' The pettttoner has further been

granted time to file its statement of defense t1ll22'08'2024'

for
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3. Facts giving rise to filing of this Writ pertl5lo,, briefly
stated are that the petitioner claims to be the orvllsp 6f
premises consisting of a total carpet area of 6200sq feet on the
ground floor olsai Odyssey situate in R.S.No.4.lg/2C, Vearest
House No.54_, l_12, Gunadala, Vijayawada, Krishtra l)istrict
(Opp. Executire Club), Andhra pradesh (hereinalte:r rr:ferred
to as .the 

subjer:t premises,) whereas respondent i,lo5.J 11; g a1s
the owners of he first floor of the same buildin5;. Th: said
premises were leased out to respondent Nr:.3 un<ler a
registered lease leed dated 24.05.2013. Thereafter., tte k:ssee,
namely, respondent No.3 sought to terminate thr: ,s;1sg ylds
Ietter dated 2g.Cg.2022 due ro default in paymenr L)f. ease
rentals. Responrlent No.2/claimant issued a n,flice on
19.01.2023 by which the Arbitration cladse was invokerl.

4. Thereafter, respondent No.2 filed an ilppl cation,

namely, Arbitration Application No.96 of 2023 lrcfrrre the

Arbitral Tribunal. In the proceeding before the , ,4 rbi :ral

Tribunal, responde.rt No.2 was required to file the statenrent of
claim on 10.06.n24. However, respondent No.Z sou6ft
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extension of time to file the statement of claim' The Arbitral

Tribunal adjourned the matter to 09'07 '2024' Thereafter' on a

prayer being made by respondent No'2' the matter was further

adjourned to 15'07'2024' In the meanwhile' on 12'07'2024'

respondent No'2 made the statement of claim along with

I.A.No.2 of 2024 seeking enlargement of time for filing the

statement of claim' The Arbitral Tribunal by an order dated

23.07.z[24allowed the sarne inter alia on the ground that the

timelineprescribedunderSection?il$)ofthe1996Actare

directory in nature and not mandatory' The petitioner was

granted time to file the statement of defense lill22'08'2024'In

the aforesaid factual background' this Writ Petition has been

filed.

5. Learned counsel for the petitioner submitted that Section

23(a) of the 1996 Act is mandatory in nature' In support of

aforesaid submission, reliance has been placed on an order

dated 10.07.2020 passed by the Supreme Coun in Suo motu

Writ Petition (C) No'3 of 2020 and it has been contended that

even the timeline prescribed under Sectior.23$) of the 1996

t-
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Act has been extended by the Supreme Court ,luri lg .he period
of pandemic. Therefore, it is contended that the orler dated
23.07.2024 passed by the Arbitral Tribunal be r;er aside.

,, CJ & JSR. .,
11 I \o 2tnlO of2O2a

y the

e record.

in this

6. We have considered the submissions rnade b
Iearned counsel for the petitioner and have perurierJ th

7 The solitary issue which arises for consicerat.ior

contained in Scction 23(4) of the 1996 Act.Beftre 
trrroceeding

further, it is aplrcsite ro take note of Section 23(a) o;_ tht> 1996

Writ petition is with regard to the nature ol. provisions

Act and the -s4rns is extracted below for th,: frcil ity of
reference.

"The statement of claim and
shatl be r omple,.o *u;,;-o:X:*3*,:l;:
the date the arbitrator or all the arbitrators, as the crrsemay be. received notice. in wriling ol. t/i..ir
appointmr,nt..,

8. It is a well sreftled rule of statutory interpretation rhal the
question as to whether a provision is mandatory o. rlireclory
depends upon the intent of the Legislature and nol upon the
Ianguage in whiclr the inrent is clothed. The metrning end
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intention of the Legislature must govern and these are to be

ascertained nor only from the phraseology ofthe provision' but

also by considering the nature of the provision' its design and

the consequences which would follow from construing it from

one way or the other (See State of Uttar Pradesh v'

Manbodhan Lal Shrivasta"a';' The principles of interpretation

whether a provision is directory or mandatory have been

summarized by the Supreme Court in Lalaram v' Jaipur

Development Authority2 and in paragraphs 106 and 107' \l

has been held as under:

"106. As noticed hereinabove' it is affirmatively

acknowledged as well that where provisions of a statute

relate to the pertbrmance of a public duty and where the

invalidation of acts doue in neglect of these have the

potential of resulting in serious general inconvenience or

injustice to persons who have no control over those entrusted

with the duty and at thc same time would not promote the

main object of thc tegistature, such prescriptions are

generally understood as mere instructions for the guidarrce of

those on whom the dury is imposed and are regarded as

directory. It has been the practice to hotd strch provisions to

be directory only. neglect of those, though punishable' would

not, however, afl'ect the vatidity of the acts done' At the

same time where however, a pow€r or authority is conferred

' AIR t957 sc 912

'(2016)IIscc3l

5
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with a direr:tion that ccrtain regulation or fomralitl'shall be

complied v ith, it would neither be unjust nor incorrelt to

exact a rigorous observance of it as essential to the

acquisition :l the right olauthority.

107. Obviously, thus the mandatory nature ol arv

provision oI any Rule of Business would be conditioned c1'

the constru )tion and the purpose thereof to be adiur{ge,d in

the context of the scheme as a whole. The interpreta tic n of'

the Rules, recessarily, would be guided by the fiante,r'c,rk

thereof and the contents and purporl of its provisiorts. ald

the status and tenability of an order/instrument, repr(:scnl3d

as an exec rtive decision would have to be judged ir lhe

conspectus of the aftendant facts and circumstanr::s. l'lo

straitjacket lormula can, thus be ordained. divorced Iicnr the

Rules applicable and the factual setting accompanJrn!, thc

order/decisi on under scrutiny."

f . it is equally well settled that where the cotLsr:cuerrce of

non-compliance of a provision has not been prc,',,itie'd b,y the

statute, the samr: has to be treated as directory. [r ttre instant

case, Section 2.\@) of the 1996 Act does not lrrt:s,:rit,e for

consequence of not filing the statement of clainl all(l de fense

within the perio,l of six (6) months. It is also pertinetlt to note

that the Suprene Court in Kailash v. Nanktru3, while

interpreting the 'rrovisions of Order VIII Rule I ol'tht' Code of

' lzoos; + scc aso
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Civil Procedure, 1908, which provides for timeline of filing

the written statement, hetd the provision to'be directory'

10. It is pertinent to note that the Calcutta High Court in

Yashovardhan Sinha Hut v' Satyatej Vyapaar Private

Limiteda has held the provision to be directory' It is also

pertinent to note that the Special Leave Petition against the

order passed by Calcutta High Court has been dismissed by the

SupremeCourtinSpecialLeavetoAppeal(C)No.5851of

2024 dated 18.03.2024'

1 l. Applying the aforesaid well settled legal principles to the

facts of the case, in our considered opinion Section B($ of

the 1996 Act is directory in nature'

12. The impugned order passed by the Arbitral Tribunal

neither be termed as arbitrary nor it suffers from any elror

apparent on the face of record so as to warrant interference of

this Court in exercise of extraordinary jurisdiction under

Article 226 of the Constitution of India'

1
:]

I
I

o 2022 SCc online Cal 2386
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13. In the result, we do not find any merir in rhe Writ
Petition.

14. Accordingly, the

dismissed.

Writ Petition fails iLnl is hereby

Miscellateous applications, if any pendirg. r;hall stand
closed. There shall be no order as to costs.
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HIGH COURT

DATED:22108|2024

ORDER

WP.No.23030 r>f 2024

DISMISSING TTIE WRIT PETITION
WITHOUT COSIS.
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